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UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


No. 22,417 


NATIONAL LABOR RELATIONS BOARD, 
Ber etone il. 


C & C PACKING COMPANY, 
Respondent. 


On Petition for Enforcement of an Order of 
the National Labor Relations Board 


RESPONDENT'S BRIEF 


JURISDICTIONAL STATEMENT 
Respondent concurs with the Statement 
of Jurisdiction as contained in the brief 
submitted by the National Labor Relations 


Board. 


ae 
STATEMENT OF CASE 

Respondent feels that the state- 
ment of the case made by Petitioner is 
insufficient. Respondent, therefore, 
presents the following statement: 

There is no doubt that Respondent 
attended a meeting with the Union where 
Mr. Halloran counted some cards and com- 
pared the names on the cards with the 
names on a typewritten list. This meet- 
ing arose OUE Gf a petition to hold vam 
election by the Union, which petition 
was subsequently withdrawn at the urging 
of the NLRB representative, Mr. Deeny, 
which led to the meeting with Mr. Hallo- 
ran (Tr 200, 88). All witnesses con- 
curred with this fact. 

The meeting with Halloran was not a 
valid reliable card check for the purpose 


Cc 


of determining the Union's majority, and 


=o 
it was not agreed upon by the parties, 
nor was there ever a card check for the 
purpose of determining the Union's ma- 
Mority. it is the Union's interpreta- 
tion that Halloran determined that 15 
employees signed and designated the 
Union. Halloran testified that he con- 
ducted the card count because of a tele- 
phone call from Louis Ziman. (Tr. Page 
9, line 6). Halloran had a typewritten 
list which he compared to the names on 
the cards, but he compared no signatures 
(Tr. Page 24, line 7). None of the cards 
were read by Halloran nor were the con- 
tents or the names on the cards read a- 
loud by Halloran. (Tr. Page 24, line 
15). It was never determined whether 
the names on the cards were written or 
Printed because of Trial Examiner's er- 


roneous ruling prohibiting such cross- 


lhe 
examination. (Tr. Page 30, line 21). 

The General Counsel never established 
whether Halloran had even seen any of the 
signatures of the employees before the 
meeting. What occurred was that the 
Union withdrew its petition and arranged 
a meeting with Halloran, unbeknown to Re- 
spondent. At the meeting with Halloran, 
Halloran compared names on cards with 
Names On a Eypewniiten lsc iiom mained 
on the cards may have been written or 
typed. Neither the cards nor the names 
were read aloud. Halloran found that 15 
names on the cards corresponded with 15 
names on the list. Whether the list was 
complete or not was never established by 
General Counsel. There were probably 
one or two more employees, and possibly 
even more. Therefore the exact size of 


tne bargaining unit was never established. 
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(Tr. Page 20, line 6; Trial Examiner's 
Decision, Footnote 2). The unit may have 
been as large as 30 employees, although 
the record does indicate that the unit 
probably consisted of 24 employees. 

Prior to the meeting with Halloran, 
a meeting had been arranged for April 19, 
1966. When this meeting was arranged is 
a disputed fact, and not an undisputed 
fact as stated in Trial Examiner's De- 
Cision. (Tr. Page 214, line 19; Page 
228, line 4). A letter confirming the 
meeting went out in the usual course of 
office operations on the 14th. (Petition- 
See's Exhibit 18). 

After the meeting with Halloran, Re- 
spondent's counsel informed R. David 
Crockett of the results, and Mr. Crock- 
ett emphatically stated that this was 


impossible. 
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Mr. Crockett testified that he had 
reason to doubt the Union's majority, in 
answer to a question from the Trial Exa- 
miner. (Tr. Page 290, lines 20 and 25). 

Mr. Crockett was unable to testify 
to the reasons for his doubt. It is his 
state of mind which controls, and Trial 
Examiner committed error in disallowing 
testimony as to his state of mind. (Tr. 
Page 289, line 14). 

Mr. Crockett would have testified as 
to his reason for disbelieving the Union 
represented 15 employees. To understand 
why Respondent in good faith did not be- 
lieve the Union represented 15 men, it 
is necessary to determine the composi- 
tion of the unit. First, the number of 
employees in the unit was never estab- 
lished by substantial evidence. At least 


seven of the employees could understand 
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Spanish, but not English. (See rejected 
exhibits 2 through 17). This means that 
the employees understood little or no 
English. Further, the testimony of Leyva, 
Alvarado, Nunez and Sanchez shows that they 
had very little formal education. If the 
Trial Examiner did not erroneously limit 
the amount of examination, Respondent 
would have shown that the said employees 
did not know what they were signing. 

So what we had was a group of em- 
ployees, with little formal education, a 
number of whom could not speak English. 
(See Rejected Exhibits 2 through 17). 

The knowledge of this fact, plus 
other information received by the Re- 
Spondent's President, M. L. Crockett, 
and its Secretary-Treasurer, R. David 
Crockett, caused them to believe in 


mood faith that the Union could not 
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possibly represent 15 employees. The above 
facts would have been introduced had not the 
Trial Examiner erroneously determined that 
any such objections were waived because of 
the so-called card check. (Tr. Page 114, 
lines 1 through 9; Page 115, line 5; Page 
133, line 22; Page 134, line 1). 

The testimony of Leyva, Nunez and San- 
chez indicated that the purpose of signing 
cards was to vote, and not to designate the 
Union. Thus, if their cards are disallowed, 
the Union had only 12 cards at the most out 
of 24 employees. If Respondent could have 
properly examined Walker, his questionnaire 
could have been used to refresh his memory, 
wherein he stated that he signed the card 
only to obtain an election. Alvarado, in 
his questionnaire, couldn't even understand 
the contents of the card. Therefore, the 
Tcial Examiner should have allowed the use 


of their questionnaires for the purpose of 
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refreshing their memory, or for the impeach- 
ment of their testimony as a result of Re- 
spondent being surprised by said testimony, 
and for the impeachment of the testimonies 


of Mr. Allen and Mr. Benninger. 
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SPECIFICATIONS OF ERRORS 

1. THE TRIAL EXAMINER ERRED IN RUL- | 
IG THAT NO TESTIMONY WOULD BE PERMITTED 
ATTACKING THE VALIDITY OF THE UNION AU- 
THORIZATION CARDS UNLESS SUCH TESTIMONY 
WAS LIMITED TO THE FOLLOWING AREAS: 

A. WHETHER THE EMPLOYEE WAS TOLD 
THAT THE CARDS WOULD BE USED ONLY TO 
HAVE AN ELECTION. 

B. WHETHER THE SIGNATURE ON THE 
CARD WAS THE GENUINE SIGNATURE OF THE 
EMPLOYEE PURPORTING TO HAVE SIGNED THE 
CARD (TR. 116, 117, 133, 151. i529elee 
172. 1735 175, 176 eee 

2. THE RECORD TAKEN AS A WHOLE 
DOES NOT BY SUBSTANTIAL EVIDENCE SUP- 
PORT THE BOARD'S FINDINGS THAT THE 
MEETING WITH MR. WILLIAM HALLORAN WAS 
A VALID CARD CHECK FOR THE PURPOSE OF 
RECOGNIZING THE UNION NOR THAT THE ME- 


THOD USED WAS A RELIABLE METHOD OF RE- 


be 
COGNIZING A UNION, SUFFICIENT TO REPLACE 
A SECRET BALLOT ELECTION AS PROVIDED IN 
SECTION 9(C) OF THE NATIONAL LABOR RELA- 
SIONS ACT. 

3. THE TRIAL EXAMINER ERRED IN LI- 
MITING THE CROSS EXAMINATION OF MR. BEN- 
NINGER THEREBY PREVENTING RESPONDENT 
FROM ASCERTAINING THE VALIDITY OR INVA- 
LIDITY OF THE UNION AUTHORIZATION CARDS 
me, 133). 

4. THE TRIAL EXAMINER ERRED BY 
STRIKING, AS IMMATERIAL, THE ANSWER OF 
MR. HALLORAN TO THE FOLLOWING QUESTION: 
"HAD YOU AT ANY TIME PRIOR TO LOOKING 
AT THE SIGNATURES ON THE CARDS TO THE 
BEST OF YOUR KNOWLEDGE SEEN THE SIGNA- 
TURES OF ANY OF THOSE INDIVIDUALS?" 
mR. 30). 

5. THE TRIAL EXAMINER ERRED IN 
DENYING RESPONDENT THE RIGHT TO USE 
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QUESTIONNAIRES OF THE EMPLOYEES FOR PUR- 
POSES OF IMPEACHING THE AUTHORIZATION 
CARDS ADMITTED INTO EVIDENCE AND FURTHER 
ERRED IN DENYING RESPONDENT THE RIGHT TO 
USE THE QUESTIONNAIRES TO REFRESH THE ME- 
MORY OF WITNESSES, ALL OF WHOM WERE EM- 
PLOYEES OF RESPONDENT (REJECTED EXHIBITS 
2 THROUGH 16; TR. 151, 152, 166). 

6. THE TRIAL EXAMINER ERRED IN 
STRIKING THE TESTIMONY OF MR. ALVARADO, 
WHOSE TESTIMONY WAS MATERIAL AND HIGHLY 
IMPORTANT TO RESPONDENT'S PROOF OF THE 
INVALIDITY OF THE UNION AUTHORIZATION 
CARDS (TR. 176). 

7. THE TRIAL EXAMINER ERRED IN 
RULING THAT RESPONDENT \COULDENOL Ask 
OF THE WITNESS MR. LEYVA IF THE UNION 
CARD WAS READ TO HIM CTR. 173). 

8. THE TRIAL EXAMINER ERRED IN 
FINDING AS A FACT THAT THE EMPLOYEES 


KNEW FULL WELL THE MEANING OF THE AU- 
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THORIZATION CARDS THEY SIGNED (TRIAL EX- 
AMINER'S DECISION PAGE 5). 

vee [HE NERB FAZTLED TO PROVE BY SUB- 
STANTIAL EVIDENCE THAT RESPONDENT DID NOT 
HAVE A GOOD FAITH DOUBT OF THE UNION'S 
MAJORITY. 

10. THE TRIAL EXAMINER'S STATEMENTS 
AND ACTIONS DURING THE HEARING CONVEYED 
THE APPEARANCE OF A PARTISAN TRIBUNAL 
ALL TO THE DETRIMENT AND PREJUDICE OF 


RESPONDENT. 


Sve 
ARGUMENT 
SPECIFICATION OF ERROR # 1 

THE TRIAL EXAMINER ERRED IN RULING 
THAT NO TESTIMONY WOULD BE PERMITTED AT- 
TACKING THE VALIDITY OF THE UNION AUTHOR- 
IZATION CARDS UNLESS SUCH TESTIMONY WAS 
LIMITED TO THE FOLLOWING AREAS: 

A. WHETHER THE EMPLOYEE WAS TOLD 
THAT THE CARD WOULD BE USED ONLY TO HAVE 
AN ELECTION. 

B. WHETHER THE SIGNATURE ON THE 
CARD WAS THE GENUINE SIGNATURE OF THE 
EMPLOYEE PURPORTING TO HAVE SIGNED THE 
CARD (TR 116, 117, 133,05 Zeal 
W72, 1/35 175, Li Cee era 

It is fundamental that an employer 
cannot lawfully recognize a Union or be 
guilty of refusing to bargain unless and 


until the Union's majority is proved by 


A reasonable method. Robeson Cit le ray (@fe) . 


Se 
(1946) 67NLRB481. 

Respondent respectfully urges that 
the Trial Examiner committed reversible 
error throughout the hearing in making 
rulings severely limiting and, in fact, 
making it impossible for Respondent to 
examine witnesses with respect to the 
following areas: 

A. Whether the signature was ob- 
tained through duress or coercion or 
was obtained voluntarily. 

B. Whether the employee could 
read or understand English. 

C. Whether the employee knew 
what he was signing. 

D. Whether card was read to the 
employee prior to his signing it. 

E. Determination of the statements 
and representations made to the employ- 


Bes by the Union Solicitors. 


lige 

F. Whether, im fact, the card ace 
tually represented the true intent of 
the party signing it. 

This line of questioning is of up- 
most significance. The statements made 
by Union representatives to uneducated, 
Mexican-Americans who cannot read, write, 
speak nor understand the English language 
is important. As recently as March, 1968, 
the court an NLRB vy oneliay ine coer 
(3-7-68) stated about authorization 
cards. 

"They were calculated to and did 
indicate a purpose to secure an 
election. This is all the more 
clear from evidence that the 
ecard solicitors did, an. face. 
represent to a number of employ- 
ees that their purpose was to 
secure an election," 

Accordingly, the cards can't be used to 


support the bargaining order, concluded 


the Court. 
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In NLRB v. Dan Howard Mfg. Co., (l- 
12-68) the court stated it must determine 
the style or actual words a union agent 
used when soliciting cards. The cards 
will be rejected, the court said, if in 
their total context they made the employee 
believe their purpose was to get an NLRB 
election. 

In the case at bar the Trial Exa- 
Miner refused to receive any testimony 
concerning the circumstances surround- 
ing the signing of the cards. 

See also NLRB v. S. E. Nichols Co., 
(USCA-2 6-21-67). Engineers and Fabri- 
tors, Inc. v. NLRB (5th Cir. 4-12-67). 
Bauer Welding & Metal Fabricators, Inc. 
Seer (Sth Cir. 1966) 358 F. (2d) 766. 
NLRB v. Swan Super Cleaners, Inc. (10-25- 
67.) 

These cases support the position 


Byeiethe cards are invalid as a substi- 


Se 
tute for an election if the employees are 
led to believe the Union would represent 
them only after winning an election, even 
though they are also told the cards might 
be shown to the employer. 

The Trial Examiner ruled on a number 
of occasions during the hearing that he 
would permit no testimony unless it was 
limited to two questions, namely; 

1. Whether the employee was told 
that the card was to be used only for the 
purpose of having an election. 

2. Whether the signature was the ac- 
tual signature of the employee. 

(Ty. 116, 117, 1335, [52s Gre 
735 ly Sees Ones 7 omc e 

Clearly these rulings by the Trial 
Examiner were erroneous and resulted in 
the hearing being conducted without Re- 


spondent having the proper opportunity 


sie 
to determine the validity or invalidity of 
the signature cards. 
fiewonme bP. serpa, 155 NLRB NO. 12, the 
Court said: 
"When General Counsel seeks to es- 


tablish a violation of Section 8 
(a)(5) on the basis of a card show- 


ing, he has the burden of provin 
Met only that a majorit a the em- 

loyees in an appropriate unit sign- 
ed cards designating the Union as 


bargaining representative, but also 
that employer in ba aith declined 


to recognize and bargain wit the 
avon," 


(Emphasis supplied) 
iaeiiRe v. Kohler, 328 F2d 7/0 (7th 


Cir. 1964) the Court said the employer's 


good Faren was icrelevant once the Union's 
majority was not established. 


There were fifteen (15) authorization 
cards allegedly signed by Respondent's em- 
ployees introduced into evidence. (Peti- 


Broner's Exhibits 3-17). 
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The evidence is unclear as to the number of 
employees in the bargaining unit, as this 
was never established by General Counsel. 
The uncontradicted evidence does establish 
that the unit contained somewhat more than 
twenty-two (22) men. Mr. Halloran did say 
that the list he had showed twenty-two (22) 
names. Therefore, the minimum number of 
employees in the bargaining unit would 
have to be at least twenty-two (22), and 
it may have contained more employees. This 
fact was never established. (See Footnote 
2 of Trial Examiner's Decision). 

Respondent attempted to disqualify 
some of these cards by direct testimony 
and by introducing questionnaires taken of 
Respondent's employees for the purpose of 
showing that employees signed only for the 
purpose of holding an election, and to show 


that several employees didn't know what 


oy 

they were signing, in order to contradict 
and impeach the testimony of Allen and Ben- 
ninger. Trial Examiner improperly refused 
the admission of this evidence, to which 
exceptions were made. The use of these 
questionnaires was not even permitted by 
the Trial Examiner for the purpose of re- 
freshing the recollection of the employees 
who signed them (Tr. Page 151, line 24 
through Page 152, line 1; Page 166, line 
>). 

Respondent introduced the testimony 
of Mr. Conception H. Alvarado, Mr. Andres 
M. Leyva, Mr. Narcisco G. Nunez and Mr. 
Magdaleno M. Sanchez and Mr. David Walker 
for the purpose of disqualifying the cards 
they allegedly signed. Because of the lim- 
ited examination allowed Respondent's attor- 
ney, to which exceptions were made, Respon- 


dent was unable to inquire fully into the 
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validity of the cards, the circumstances 
surrounding their signing, and the intent 
of the parties signing (Tr. 116, 117, 133, 
151, 152, 16/7, 172, 173, "175, 1/63) eee 
The questionnaires (Respondent's Ex- 
hibits 1 through 16 in the Rejected Exhi- 


bit File) of the employees who testified 


clearly establishes that the answer con- 


tained therein weighed with their testimony, 
would establish that because of the langu- 
age and educational barriers, their author- 
ization cards should on the basis of the 
supporting evidence offered, be disquali- 
fied. Their testimony alone would indi- 
cate beyond a doubt that they had little 
or no conception of what they were signing. 
These employees who do not know the Eng- 
lish lanugage need special protection. 
FIBRE Leather Mfg. Corp. 16/7NLRB No. 51. 
Mr. Allen and Mr. Benninger testified 


that a Mr. Pete Garcia, who allegedly 
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spoke Spanish, accompanied them when they 
obtained the signatures from the Spanish 
speaking employees, but Mr. Garcia was 
never produced as a witness by the Gen- 
eral Counsel and Respondent, by the Trial 
Examiner's ruling was prevented from eli- 
citing testimony concerning Mr. Garcia 
from the employees themselves (Tr. 172). 
Therefore, it was never established by sub- 
stantial evidence that the meaning and im- 
port of the cards was carefully and correct- 
ly read and explained to the Spanish speak- 
ing employees in a language they under- 
stood, as Mr. Garcia spoke Spanish, and 
not Mr. Allen or Mr. Benninger (Tr. 83, 
141), and there is no way of knowing what 
the Spanish speaking employees told Mr. 
Garcia. Anything related to Mr. Allen 
or Mr. Benninger by Mr. Garcia as to what 


the Spanish speaking employees said is 


Beis 
pure hearsay. This in itself should dis- 
qualify the cards of the Spanish speaking 
employees, because the cards they signed 
may not reflect their real intention, since 


the cards were in English. See Norlee Togs, 
Inc., 129 NLRB 14 (1960), where the Board 


found a good faith doubt on employer's 
part when non-English speaking employees 
did not intend signing cards to authorize 
the Union to represent them. Respondent 
in the case at bar was even denied, by an 
erroneous ruling of the Trial Examiner, 
from asking the employees if Mr. Garcia 
was actually present when the cards were 
signed or whether the cards were read to 
them (T 173, 174). Thus Respondent was 
prohibited from introducing impeachment 
testimony to refute the statements made 
by Mr. Allen and Mr. Benninger. Since 


the cards were admittedly written in 


aoe 
English, and a number of the employees 


could neither read nor understand English, 
the rulings of the Trial Examiner pre- 
vented witnesses from stating whether the 
cards were read to them or whether they 
had any idea of what they were signing 
appears to violate a basic concept of evi- 
dence as established by our courts and 
offers no protection to these uneducated 
Americans of Mexican ancestry from possi- 
ble acts of unscrupulous labor leaders. 
The record of the hearing clearly 
proves by unimpeached testimony that 
when Mr. Benninger makes an unequivical 
statement there is good reason to seri- 
ously doubt its accuracy. When ques- 
tioned about Mr. Sanchez (Tr. 109) Mr. 
Benninger stated that Mr. Sanchez speaks 
English well and understands English well. 


Then during the brief examination of Mr. 


ae 


Sanchez allowed by the Trial Examiner (Tr. 


185) the Trial Examiner himself asked the 
following elementary question: 
"If I understood you correctly, 


you do or do not understand 
English." 


The witness made no response until the ques- 


tion was repeated in Spanish by the inter- 


preter. Contrary to Mr. Benninger's firm 
statement, this uneducated employee was 
not even able to understand a most ele- 
mentary question asked in English. Re- 


spondent should have the opportunity to 


fully explore the events and conversations 


occurring at the time the cards were al- 
legedly signed. 

There were seven questionnaires sub- 
mitted, but not admitted into evidence, 
which were filled out in Spanish. These 
questionnaires would have established the 


inability of the employees to speak or 
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understand English and their very limited 
formal education. Four of the employees 
who testified - Conception H. Alvarado, 
Andres M. Leyva, Narcisco G. Nunez and 
Magadaleno M. Sanchez, could not speak or 
understand English, and an interpreter had 
to be used. There is grave doubt that 
these four witnesses had any understanding 
of what they had signed. 

The witnesses testified as follows: 
Conception H. Alvarado: Mr. Alvara- 
do, in his questionnaire which was intro- 
duced, but not admitted into evidence, 
which he signed, states that he did not 
understand the language of Question No. 
9, which was printed in English as fol- 
lows: 
"9, Do you understand the fol- 
lowing? ‘I hereby author- 
ize the AMALGAMATED MEAT 
CUTTERS AND BUTCHER WORK- 


MEN OF NORTH AMERICA, AFL- 
CIO, to represent me and 
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bargain collectively with 
my employer in my behalf, 
to negotiate and conclude 
all agreements concerning 
wages, hours, and all other 
conditions of employment. 


'T hereby revoke and re- 
scind any power and author- 
ity heretofore executed by 
me, and declare that this 
authorization supersedes 
any other which I may pre- 
viously have given to any 
person or organization to 
represent me for the pur- 
poses above set forth. 
This authorization shall 
remain in full force and 
effect from one year from 
date hereof." 


Mr. Alvarado's limited two years of 
formal education as shown in his question- 
naire would clearly substantiate that he 
had no understanding of what he was sign- 
ing and that the contents of the cards 
was never carefully and correctly read 
and explained to him, and that he signed 
thinking he was signing for an election. 


The Trial Examiner's rulings prevented 
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Respondent from eliciting this testimony 
Means direct examination (Tr. 176, 177). 
If this is considered with his testimony 
in which he evidenced a complete ignor- 
ance of what he was doing when he signed 
the card, his card should be disallowed. 
General Counsel failed to introduce evidence 
that Mr. Alvarado clearly understood what 
he was signing. The burden is on the Gen- 
eral Counsel to prove the validity of the 
cards, and in this respect, the General 
Counsel failed. 

Peres M. Leyva: Mr. Leyva testified 
that he was told there was going to be an 
election to vote for the Union, at the 
time he signed the card. Considering Mr. 
Layva's inability to speak and understand 
the English language, and his limited for- 
mal education, his card should be disal- 
lowed. General Counsel failed to intro- 


duce evidence showing Mr. Leyva clearly 
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understood what he was signing. 


Narcisco G. Nunez: Mr. Nunez testi 
that something was said about voting, and 
again considering his inability to speak 
and understand the English language, and 
his very limited education, his card shoul 
be disallowed. The General Counsel again 
failed to establish that the contents of 
the card were carefully and clearly ex- 
plained to him, so that he clearly under- 


stood what he was signing. 


Magadaleno M. Sanchez: Mr. Sanchez 
testified that he was told that the pur- 
pesenor signing the card was jis EEO have 


an election, and again considering his 
inability to speak and understand the 
English language and his very limited 
formal education, his card should clear- 
ly be disallowed. The General Counsel 
failed to establish that the contents 


of the card were carefully and clearly 


more 
explained to him, so that he clearly under- 
stood what he was signing. 

David Walker: Mr. Walker stated in his 
questionnaire, which was marked for identifi- 
cation, in his answer to Question No. 7: 

"Were you ever told that if you 

would sign a Union authorization 

card that it would only be for 
the purpose of holding an elec- 
tion to determine whether or not 


the majority of the employees 
desired a Union?" 


(Underlined for emphasis) 


Answer: 'Yes", 

The limited amount of examination al- 
lowed Respondent's counsel prohibited the 
proper refreshing of Mr. Walker's memory. 
It is Respondent's position that the ques- 
tionnaire should have been allowed for 
the purpose of refreshing or impeaching 


Mr. Walker's testimony. If Walker's memory 
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was refreshed through the use of his questionnaie 
he would have substantiated the fact that he sig- 
ed only for the purpose of obtaining and electio, 
In addition to Mr. Walker's card, the cards of 
the four Spanish speaking witnesses (three of 
whom were born in Mexico) should be disallowed, 
thereby giving the Union only eleven (11) cards ' 
out of Twenty-two (22) names on the list, and th 
unit may have been as high as twenty-four (24), 
or even more. The cards of all Spanish speaking 
employees should be disallowed because of Genera: 
Counsel's failure to establish by substantial ev: 
dence that the cards' contents were clearly ex- 
plained and that they understood what they were 
signing, and the purpose for which they were 
signing. It is accepted that cards generally 
speak for themselves, but the cards in this case 
should not speak for themselves for the reasons 
herein mentioned. 

There are numerous cases which hold that 


authorization cards should be rejected if the 


Sooe 
cards were signed to obtain an election and not t« 
authorize Union representation. NLRB v. Winn-Dix: 
meores, Inc., 341 F2d 750 (6th Cir. 1965); Engle- 
wood Lumber Company, 130 NLRB 394 (1961). 

Cases which have decided that absence of rea! 
proof of fraud or deceit calls for a finding that 
employee knew what he was doing would not apply 
to the facts of this case, since an employee can- 
not know what he is doing unless he can understanc 
the language. This is especially true of indivi- 
duals who have never completed grade school or 
High School. The seven (7) questionnaires in 
Spanish, which were marked for identification, 
and the testimony of four (4) of the Spanish 
speaking employees, above mentioned, clearly 
establishes the fact that the General Counsel 
should have established by substantial evidence 
that the said employee had the card they signed 
carefully explained to them in Spanish, and that 
they understood the contents of said card. This 


was never done. 


Sie 
Spanish-American employees who have a limite: 
education, as evidenced by their questionnaires, | 
and do not understand English, should not be placed 
in the position of having to understand the diffe-~ 


"signing the card will 


ence between being told 
bring about an election" and "the card is only to 
get an election". The "only" or "sole purpose" 
doctrine recently endorsed by the Board in Cun- 
berland Shoe Corp., 144 NLRB 1268, 1269 (1963), 
enforced 351 F2d 817 (6th Cir. 1965), should not 


apply to employees who cannot understand English 


and have very little formal education. How can 


such employees exercise a reasoned choice in tha 
absence of a clear explanation and understanding 
of what they are doing? 


Based on a total context of the facts in 
this case, the authorization cards of the Spanish 
speaking employees, and especially the four Span- 
ish employees who testified, should be disallowed: 
since the General Counsel did not prove by sub- 


stantial evidence that the caxds' contentseand 
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impact were carefully explained in a language the 
employees understood. This should be the minimum 
Bequirement in factual situations such as this in 
order to allow a Union to detour around the secret 
ballot provision of Section 9(c) and thereby force 
recognition via authorization cards. 

Respondent urges to the Court the necessity 
to protect employees who because of their place 
of birth or limited education would otherwise be 
highly vulnerable. The right of these indivi- 
duals to avail themselves of our democratic sec- 
ret ballot system should not be negated by the 
high pressured tactics sometimes used by labor 
Organizations which tactics and the legal re- 
sults thereof are too subtle and too complex 
for these unsuspecting employees to compre- 
hend. Respondent urges the court, because of 
the background of the employees, to resolve all 
disputes in favor of the employees right to a 


secret ballot election. 


Bigs 
ARGUMENT 
SPECIFICATION OF ERROR # 2 
THE RECORD TAKEN AS A WHOLE DOES NOT F 

SUBSTANTIAL EVIDENCE SUPPORT THE BOARD'S FINDIM™ 
THAT THE MEETING WITH MR. WILLIAM HALLORAN WAS | 
VALID CARD CHECK FOR THE PURPOSE OF RECOGNIZING 
THE UNION NOR THAT THE METHOD USED WAS A RELTAE 
METHOD OF RECOGNIZING A UNION, SUFFICIENT TO RE 
PLACE A SECRET BALLOT ELECTION AS PROVIDED IN 
SECTION 9(C) OF THE NATIONAL LABOR RELATIONS 
ACT. 

The history of the National Labor Relatior: 
Act strongly suggests that the secret ballot wa 
intended to provide an exclusive procedure for. 
selecting a bargaining representative. Before, 
1947, Section 9(c) of the National Labor Rela- 
tions Act empowered the Board, in deciding the. 
issue of representation, to ''take a secret bal- 
lot of employees or utilize any other suitable 
method to ascertain such representation". Na- 


tional Labor Relations Act (Wagner Act) 49 Stat 
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53 (1953). The Taft-Hartley revisers, in rewrit- 
mg Section 9(c), provided only for the secret bal. 
ot procedure for deciding the issue of representa 
ion. Despite this change in legislative history, 
he Board and the courts seem to have endorsed the 
re-revision interpretation of Section 9(c) per- 
itting a union to become the exclusive represen- 
ative without a 9(c) election. It is a misin- 
erpretation of Section 9(c) to allow card checks 
o replace a secret ballot election. Union Au- 
horization Cards, 75 Yale Law Journal, P 820 
t. seq. (1966) 

When an election is not used, the substituted 
ethod should be reliable, and one which is agreed 
pon by the Union and the Employer, since the so- 
mcitation of authorization cards is virtually 
nregulated, unlike a secret ballot election, 
hich is closely regulated. When authorization 
ards are used in place of secret ballot elec- 
ions, the authorization cards should be ac- 


epted only if both parties agree to a card check, 


ance 

and the card check is conducted by a reli- 
able method which also establishes the va- 
lidity of the cards. This is absolutely 
necessary in order to protect the employ- 
ees themselves; otherwise, employees may 
have a union representing them which was 
never their intention when signing such 
cards. This is especially true when many 
employees cannot read, write, nor under- 
stand English. Solicitation of cards is 
frequently irregular, and statistics have 
shown their unreliability. See 1962 Pro- 
ceedings Section of Labor Relations Law, 
American Bar Association 14-17; NLRB v. 
Johnnie's Poultry Co., 344 F2d 617, 620 
(een Cir, 196s. 

The General Counsel is basing his 
case on Fred Snow & Sons v. NLRB, 308 
F2d 687 (9th Cir. 1962), where the court 


said that the employer did not have a 


Ps cles 
genuine good faith doubt when he received 
reliable information of Union representa- 
tion through a card check conducted by a 
clergyman selected by both the employer 
and the Union. The card check was con- 
ducted by the clergyman by comparing signa- 
ures on the cards with signatures on W-2 
Income Tax Forms furnished by the employer. 
This was a reasonably reliable method under 
the circumstances, in that the employer 
joined in the selection of the clergyman 
and signatures were compared. In Snow 
& Sons, supra, the court found that the 
employer's objective in seeking delay and 
its rejection of the collective bargaining 
concept was manifest when the employer re- 
pudiated the previously agreed upon card 
check. 

ire sbeerds, im Jolin P. Sserpa, supra, 


held that the mere fact that the Union 
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placed cards in front of the employer in 
such a way that employer probably saw the 
names and signatures could not create an 


obligation to bargain or establish the em- 
ployer's bad faith. The Board, in John P. 
Serpa, supra, distinguished Snow & Sons, 
supra, in a footnote when it said: 
"This is clearly distinguished from 
Snow & Sons, 134 NLRB 709, where 
the employer agreed to the check 
of cards against the payroll by a 
neutral third party and thereafter 
rejected the result of such a check 
and sought a Board election." 


Snow & Sons, supra, was again disting- 


uished in NLRB v. Porter County Farm Bureau 


Co-operative Association, 314 F2d 133 (7th 
Cir. 1963). The court distinguished the 
Snow case, supra, saying that the reason 
for the Snow holding was: 

"That a clergyman selected by man- 
agement representatives as a neu- 
tral person to examine the signa- 
tures intormed them in writin 


that the cards were applications 
for Union Sea Cal gh 


(emphasis supplied) 


ay ge 

In the case at bar, Respondent never 
did receive information as to what the cards 
contained. In fact, during every meeting 
held with the Union, the Union representa- 
tive informed Respondent that it couldn't 
see the cards nor know the contents. Thus, 
there was no way Respondent could make any 
challenges. In Porter, supra, Union and 
management had previously met to discuss 
matters of general interest. So, the mere 
fact that Respondent met with the Union to 
discuss preliminary matters should not be 
a basis of inferring that the Respondent 
desired to recognize the Union without it 
first establishing its majority at an elec- 
tion or by some other reliable method. 

Mr. Halloran was selected by the 
Union without any knowledge or consent of 
Respondent (Tr. 22, 51, 52, 204, 205). Re- 


spondent had no idea that the Union wanted 
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to inform Respondent of the number of en- 
ployees it felt it represented in this man- 
ner until the April 14th meeting, at which 
time Respondent went along, relying on the 
fact that there was an agreement with the 
Union that reserved to Respondent the right 
to petition for a secret ballot election if 
the preliminary discussions failed. 

There was no evidence introduced to 
show that Respondent had rejected the col- 
lective bargaining principle. To say that 
what occurred at the meeting with Mr. Hallo- 
ran was a card check is implausible in the 
context of the facts of this case. This 
case is clearly distinguishable from Snow 
& Sons, supra. The Union's purpose was 
to avoid a card check which would be agree- 
able to both parties, by alleging that the 
meeting with Mr. Halloran was in fact a 


card check mutually agreed upon by the 


oe 
parties, thus imposing and forcing the 
Union upon the employees without their 
right to a secret ballot election. 

IT IS RESPONDENT'S CONTENTION AS ES- 
TABLISHED BY THE TOTAL CONTEXT OF THE 
FACTS IN THIS CASE THAT WHAT OCCURRED IN 
MR, HALLORAN'S OFFICE WAS NOT A CARD 
CHECK TO CONSTITUTE A SUBSTITUTE FOR 
THE SECTION 9(c) ELECTION PROCEDURE, AND 
THAT THE MERE NOTIFICATION BY MR. HALLO- 
RAN THAT THE UNION HAD FIFTEEN SIGNED 
CARDS, BY MERELY COMPARING THEM TO A 
TYPEWRITTEN LIST OF NAMES (TR 24), WITH- 
OUT INFORMING THE RESPONDENT OF THE CARDS' 
CONTENTS, OR COMPARING SIGNATURES, AND 
NOT INQUIRING INTO THE CIRCUMSTANCES AS 
TO HOW THE CARDS WERE ACQUIRED, IS AN 
ABSOLUTELY UNRELIABLE METHOD OF INFORM- 
ING RESPONDENT OF THE UNION'S MAJORITY. 
IN ADDITION, MR. HALLORAN ADMITS THAT HE 


ee 
JID NOT EVEN READ THE CARDS (TR 24). 

In the Yale Law Journal article, supra, 
yn page 818, the following was said: 

"Authorization cards are an unreli- 

able index of employee choice. 
Compared with the secret ballot 
they replace, their solicitation 
is a woefully defective process, 
guaranteeing the employees neither 
a fair nor a reasoned choice. 
Their admitted inferiority to a 
properly conducted secret ballot 
should preclude their use abso- 
lutely when the employer has not 
committed an unfair practice in- 
terfering with employee free 
choice." 

Thus, when a card check is to be a sub- 
stitute for a secret ballot election, it 
should be conducted in such a way as to 
assure that the employees' choice is to 
lave a union represent them. 

The card check in our case was not con- 
lucted in this manner, because the Respon- 
lent had never intended Mr. Halloran's 


-ount to constitute a card count for the 


letermination of the Union's majority. 
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Based on the history of Section 9(c) 
of the National Labor Relations Act, this 
Respondent should not be bound to recog- 
nize the Union under the circumstances of 
this case, since this was not a card check 
for the purpose of recognizing the Union, 
and it was further a most unreliable me- 
thod of informing Respondent of Union's 


majority. 


SPECIFICATION OF ERROR # 3 

THE TRIAL EXAMINER ERRED IN LIMITING 
THE CROSS EXAMINATION OF MR. BENNINGER 
THEREBY PREVENTING RESPONDENT FROM AS- 
CERTAINING THE VALIDITY OR INVALIDITY 
OF THE UNION AUTHORIZATION CARDS (TR 133). 

The Trial Examiner ruled that Re- 
spondent by agreeing to a card check 
(which is an issue in controversy) waived 


all right to attack the validity of the 


BAGe 
authorization cards except the question 
of whether or not the signature is the 
actual signature of the employee purport- 
ing to sing the card. This position of 
the Trial Examiner, Respondent respectfully 
alleges, is in error. Especially in the 
case of non-English speaking employees, 
is the intent of the party signing the 
card important. NORLEE TOGS, INC. (1960) 
129 NLRB 14. There are many circumstances 
under which a card can be invalid. Coopers, 
Inc. (of Georgia)” (1994) 107 NLREs 7. 
Flint River Mills, Inc. (1953) 107 NLRB 
472. Brezner Tanning Co., Inc. (1943) 
50 NLRB 894, 141 F2d 62; NLRB vs. Thomp- 
som. Inc. (2"Gir. 1953)8 208 eda. 
These cases all state that if the Union 
doesn't have a majority, without counting 


invalid designations, the employer cannot 


recognize the Union as the bargaining 


Sigs 
agent of the employees. 

The Trial Examiner, by preventing Re- 
spondent from inquiring into the matter of 
the validity or invalidity of the authori- 
zation cards, deprived the employees and 
the employer of valuable rights granted to 


them under the National Labor Relations Act. 


SPECIFICATION OF ERROR # 4 

THE TRIAL EXAMINER ERRED BY STRIKING, 
AS IMMATERIAL, THE ANSWER OF MR. HALLORAN 
TO THE FOLLOWING QUESTION: "HAD YOU AT ANY 
TIME PRIOR TO LOOKING AT THE SIGNATURES ON 
THE CARDS TO THE BEST OF YOUR KNOWLEDGE 
SEEN THE SIGNATURES OF ANY OF THOSE INDI- 
wEBUAES?" (TR 30). 

Examining the record as a whole it is 
evident that the purported card check was 
not conducted under such circumstances as 


would be deemed adequate to give validity 
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to the card check sufficient to prevent 
the employees from exercising their right 
to a secret ballot election. 

The cards allegedly checked by Mr. 
Halloran were matched against a type- 
written list of names (Tr. 24) Mr. Hallo- 
ran admitted that he did not read all of 
the cards and may have read one or two 
only (Tr. 24). The employer had nothing 
to do with picking Mr. Halloran nor did 
the employer Respondent know Mr. Hallo- 
ran at all, while at the same time Mr. 
Halloran was known by the members of the 
Union (Tr. 22,). In ‘additton, frene Trial 
Examiner ruled that Respondent could not 
inquire as to whether or not the signatures 
on the cards were written or printed since 
the answer would be immaterial. Mr. Pavi- 


lack asked Mr. Halloran on cross examina- 
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tion: 

"Do you remember if any of the 

names were printed on the cards 

or if they were all written 

Signatures, Sir?" (Tr. 29) 
An objection was made and improperly sus- 
tained (Tr. 30). Respondent excepted to 
the ruling (Tr. 30). Respondent respect- 
fully maintains the signature of the par- 


ty purporting to sign the card is of fun- 


damental importance. 


SPECIFICATION OF ERROR # 5 

THE TRIAL EXAMINER ERRED IN DENYING 
RESPONDENT THE RIGHT TO USE QUESTIONNAIRES 
OF THE EMPLOYEES FOR PURPOSES OF IMPEACH- 
ING THE AUTHORIZATION CARDS ADMITTED IN- 
TO EVIDENCE AND FURTHER ERRED IN DENYING 
RESPONDENT THE RIGHT TO USE THE QUESTION- 
NAIRES TO REFRESH THE MEMORY OF WITNESSES, 
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ALL OF WHOM WERE EMPLOYEES OF RESPONDENT 
(REJECTED EXHIBITS 2 THROUGH TCE ERo Pole 
E52. 3160). 

The testimony of Mr. Allen and Mr. 
Benninger was credited by the Trial Exa- 
miner and was of primary importance in the 
case being presented by the NLRB. The 
Trial Examiner's refusal to allow docu- 
ments impeaching the testimony of the wit- 
nesses called on direct examination by the 
NLRB prevented Respondent from utilizing 
one of the basic tools permitted by our 
adversary proceedings, namely; the right 
of cross examination and the right to im- 
peach witnesses. The argument of respon- 
dent in support of Respondent's Specifi- 
cation of Error # 1, is hereby adopted 
in further support of the argument in 


support of Specification of Error # 5. 


Aes 
SPECIFICATION OF ERROR # 6 
THE TRIAL EXAMINER ERRED IN STRIKING 
THE TESTIMONY OF MR. ALVARADO, WHOSE TES- 
TIMONY WAS MATERIAL AND HIGHLY IMPORTANT 
TO RESPONDENT'S PROOF OF THE INVALIDITY OF 
THE UNION AUTHORIZATION CARDS (TR 176). 
The direct examination of Mr. Alva- 


rado by Mr. Pavilack was as follows: 


Question: ''Please state your name 
and address for the re- 
Gord « 

Answer: "Conception Alvarado, 24- 
10 South 18th Street, 
Phoenix." 

Question: "Do you read English?" 

Answer: No. 

Question: "Do you read Spanish?" 

Answer: NOR 

Question: '"Do you write English?" 

Answer: NGe 


Question: "Do you write Spanish?" 
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Trial Examiner: "All right, now, all 
of that testimony 
may be striken." 

Striking of this testimony by Trial 
Examiner was in furtherence of his impro- 
per rulings that no testimony could be tak- 
en or elicited showing or tending to prove 
the invalidity of the cards unless the tes- 
timony dealt only with the genuiness of the 
signature or any statement made to the em- 
ployee that the card would be used oniy 
for the purpose of having an election. As 
argued in support of Specification of Er- 
ror # 1, this ruling by the Trial Examiner 
is in error and resulted in prejudice a- 


gainst Respondent. 


SPECIFICATION OF ERROR # 7 
THE TRIAL EXAMINER ERRED IN RULING 
THAT RESPONDENT COULD NOT ASK OF THE 


aoce 
WITNESS MR. LEYVA IF THE UNION CARD WAS 
READE TO HIM (TR 173). 

It is significant to note that the 
Spanish interpreter was required during 
the taking of the testimony of Mr. Leyva 
Geemelosg, 169). It is also significant 
that the Union authorization cards were 
written in English (National Labor Rela- 
tions Board Brief Page 10). It is also 
significant that the questionnaire of Mr. 
Leyva, as contained in the Rejected Exhi- 
bit File, contains the following questions 
and answers in Spanish: 

CU ees tT TOs A Re 0 
Cuanta escuela tiene usted? (4-Anos)* 
Donde nacio usted? (-En Mexico)* 
Habla usted Ingles? (-No)* 


Comprende Ingles usted? (Si)* 


i de SIS 


Cual is la idioma principal que habla 
usted? (Espanol)* 


at. 


Sie 


6. Ha oido rumores usted que la planta 
C and C Packing Company se va a cer- 
rar si los empleados no se enlazan 
con la union? (No)* 


A. Si su respuesta es "Si'', como 
se informo de este rumor? 


7. Fue usted informado que si daba su 
firma a la tarjeta de authorizacion 
de union seria solamente para una e- 
leccion para determinar si la majoria 
de empleados desean la union? (Si)* 


A. Si su respuesta es "Si", quien 
le dijo? (El representante de 
la union)* 


8. Fue usted amenazado o forzado en cual- 
quier modo para que firmara la tarje- 
ta de union? (No)* 


A. Si su respuesta es "Si"', quien 
y como lo forzo o lo amenazo? 


9. Comprende lo siquiente? (No)* 


"T hereby authorize the AMALGAMATED 
MEAT CUTTERS AND BUTCHER WORKMEN OF 
NORTH AMERICA, AFL-CIO, to represent 
me and bargain collectively with my 
employer in my behalf, to negotiate 
and conclude all agreements concern- 
ing wages, hours, and all other con- 
ditions of employment. 


"T hereby revoke and rescind any power 
and authority heretofore executed by 


Parts of the questionnaire in parentheses 
indicate handwritten answers by Mr. Leyva 
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me, and declare that this au- 
thorization supersedes any other 
which I may previously have giv- 
en to any person or organization 
to represent me for the purpose 
above set forth. This authoriza- 
tion shall remain in full force 


and effect for one year from date 
hereof." 


Su Firma Andres Leyva 
Fecha 8-22-66 
In view of Mr. Leyva's having been 
born in Mexico his inability to read, 
write, or understand English, and the sta- 
tement in his questionnaire that the Union 
authorization card was signed only for the 
purpose of having an election and that this 
was stated to him it appears extremely sig- 
nificant and important that Respondent be 
permitted to ask the question, ''Was the 
Union authorization card read to you by 
the Union representative?" Certainly, 


under the circumstances which are present 
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in the case of Mr. Leyva the validity 
of the Union authorization card is an 
extremely important matter to be re- 
solved and its validity is highly ques- 
tionable. Respondent should have the 
opportunity to elicit testimony con- 
cerning this matter. By this ruling of 
the Trial Examiner, Respondent was pre- 
vented from asking the same or similar 
questions of the other employees” (euERD 


v. S. E. Nichols Co., (USCA-2 6-21-67). 


Engineers & Habigneakous. ine. Vv. NERE 


(Sth Cir. 4-12-67). Bauer Welding & 
Metal Fabricators, Inc. v. NLRB (8th 


Cir. 1966) 358 F(2d) 766. NLRB v. Swan 


Super Gleaners ine. (l0=23-c7 oe 


SPECIFICATION OF ERROR # 8 


THE TRIAL EXAMINER ERRED IN FINDING 


S57 = 
AS A FACT THAT THE EMPLOYEES KNEW FULL 
WELL THE MEANING OF THE AUTHORIZATION 
CARDS THEY SIGNED (TRIAL EXAMINER'S DE- 
CISION PAGE 5). 

Nowhere in the record did General 
Counsel for the NLRB establish by sub- 
stantial evidence that the majority of 
the employees understood the meaning of 
their cards. Allen could not speak or 
understand Spanish (Tr. 83). Allen didn't 
understand what Mr. Garcia told the em- 
ployees and whatever Garcia told Allen 
is pure hearsay. Mr. Benninger testi- 
fied that he understood very little of 
wetembn., Garcia said, if any, and could 
not understand the answers which were in 
Spanish (Tr 142). Mr. Garcia was not a 
witness and therefore, the Trial Examiner 
is basing his conclusion on the hearsay 


testimony of Allen and Benninger as to 
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what was related to them by Mr. Garcia. 
This is not substantial evidence to sup- 
port the Examiner's conclusion, especi- 
ally in view of the Trial Examiner's po- 
sition that Respondent was not permitted 
to question any of the employees concern- 
ing this question of whether or not they 
understood the meaning of the authoriza- 
tion cards they signed (Ir. 1l6; 1)73 338 
151, 152, 167, 172, 1/3 ee Gee 
186). Respondent's Rejected Exhibits 
1 through 16 contained in the Rejected 
Exhibit File, indicate unequivically that 
a significant number of the employees sta- 
ted they did not understand the meaning of 
the statement contained on the Union au- 
thorization card. Unfortunately, the 
Trial Examiner saw fit to prevent and 
prohibit Respondent from introducing 


any direct testimony from the employees 
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substantiating what they stated in their 
questionnaire. In view of these circum- 
stances, the conclusion of the Trial Exa- 
miner can hardly be said to have been sup- 


ported by substantial evidence. 


SPECIFICATION OF ERROR # 2 

THE NLRB FAILED TO PROVE BY SUBSTAN- 
TIAL EVIDENCE THAT RESPONDENT DID NOT 
HAVE A GOOD FAITH DOUBT OF THE UNION'S 
MAJORITY. 

One of the elements to be considered 
in determining whether an employer must 
recognize a union without an election is 
whether or not he had a genuine good faith 
doubt of the Union's majority, assuming, of 
course, that the union does in fact repre- 
sent a majority of the employees. (This 


fact is in question in the case at bar) 


ceewJOmMm ET. Se€kpa, supra. 
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Practically every case except Snow & 
Sons, supra, involved not merely an untae 
labor charge under Section 8(a)(5), but 
additional unfair labor charges under 
Section 8(a) of the National Labor Rela- 
tions Act on the part of the employer. 

In the case at bar, the only charge 
against the Respondent is refusing to bar- 
gain, because Respondent allegedly received 
reliable information that the Union repre- 
sented the majority of the employees. Gen- 
eral Counsel has never alleged anything to 
the contrary and not one iota of evidence 
of any other alleged unfair labor practice 
has been alleged by the General Counsel. 

The recent test enunciated by the 
Board regarding the proof of good faith 
doubt was in Aaron Brothers Company of 
California, 158 NLRB No. 108 (1966), 


where the Board said: 


ale 


"Absent an affirmative showing of 
bad faith, an employer, presented 
with a majority card showing and 
a bargaining request, will not 
be held to have violated his bar- 
gaining obligation under the law 
simply because he refuses to rely 
upon cards, rather than an elec- 
tion, as the method for determin- 
ing the union's majority." 

(Emphasis supplied) 
In Snow & Sons, supra, the court stated 
that if the card check indicated a major- 
ity of signatures, that the employer must 
have known that the union in fact had a 
majority. But in Snow & Sons, supra, the 
clergyman was selected by both the union 
and the employer; the clergyman informed 
the employer that the cards were applica- 
tions for union membership, and the clergy- 
man compared such signatures with signa- 
tures on W-2 Income Tax Forms. 

This did not occur in the case at bar, 


and as previously discussed herein, Respon- 


dent could not in good faith rely on what 
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Mr. Halloran did, since he merely looked 
at the cards and compared names with a 
typewritten list, did not read the cards, 
and no inspection of cards was allowed. 
Respondent did not know the contents of 
the cards, or whether the signatures were 
the actual employees' signatures. In fact, 
Mr. Halloran did not know this, since he 
had no signatures to compare. Further, 
Mr. Halloran was selected without Respon- 
dent's approval or knowledge. 

Therefore, Respondent's position in 
refusing to bargain because of the so-call- 
ed card check cannot in itself constitute 
a showing of bad faith. 

All other actions on the part of Re- 
spondent are consistent with its good 
faith doubt of the Union's majority. 

The Respondent was willing to have 


a consent election. Respondent further 


Gos 
agreed to enter into preliminary discuss- 
ions without an election, for the purpose 
of saving time, to determine what employ- 


' grievances would be discussed, and to 


ees 
agree on a reliable method by which Respon- 
dent would recognize the Union, if the 


Union in fact represented the majority of 


Biewemployees. the Respondent during every 
iieetine with the Union, informed the Union 
mepeesentatives that it doubted that the 
PDimonesactually represented the majority of 
mes employees. 


Respondent realized that when the Union 
said it felt it represented fifteen men, that 
this was impossible because of matters known 
by Respondent. For this reason, the Respon- 
dent requested the Union to establish its 
majority by an election. Respondent at- 
tempted to show its good faith doubt of 


Union's majority, but was prevented from 
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so doing by the erroneous rulings yor wene 
Trial Examiner (in. 92949) 

How can it be said Respondent's ac- 
tions were inconsistent with its good 
faith doubt in the context of the above 
OCEUBEENCES 7 

The consent election was originally 
set for April 27, 1966. Respondent in- 
formed the Union that they should go ahead 
with the election as previously agreed to 
by letter dated April 18, 1966. Respondent 
further filed a petition for an election 


on April 25, 1966. The election could 


have been arranged with very few days lost 
from the date originally Set (tomseherelces 


So this is again unlike Snow & Sons, 
supra, where the employer refused to go 
ahead after the clergyman conducted a card 
check. The time lapse from the date of the 


original election would have been diminimus, 
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and would not have prejudiced the Union ir. 
any way, especially in light of Respondent's 
continued showing that it had no anti-union 
animus. 

The Respondent was not trying to gain 
time to undermine the Union. In fact, the 
Respondent has been meticulous in its ac- 
tions to avoid any implications that it is 
undermining the Union. There was not one 
iota of evidence introduced to show any 
undermining, or that Respondent was trying 
to gain time to accomplish an undermining 
of the Union. 

The Respondent has no prior history 
of anti-union animus, and from the testi- 
mony introduced, it clearly established 
that the Respondent would bargain with 
the Union if this was what the employees 
wanted. The Respondent's only contention 
igs that it in good faith does not believe 


te majority of its employees want the 
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Union, and that most of the employees who 
signed the cards signed only for the purpose 
of holding an election, or they did not know 
what they were signing. The evidence fails 
to show the Respondent had intimidated or 
coerced any of its employees into restain- 
ing from signing with the Union. 

When the total picture is considered, 
there can be no other conclusion but that 
General Counsel has failed to prove by sub- 
stantial evidence that Respondent did not 
have a good faith doubt of the Union's ma- 
JOELLy.. 

The test for substantial evidence 
means such relevant evidence as a reason- 
able mind might accept. Universal Camera 
Corp.,0V. NLRB, 340 Us9S.64/4 (G@iG50)- 

It is Respondent's position that the 
General Counsel has failed to establish a 
prima facie case by substantial evidence 


affirmatively showing that Respondent 


ali The 
acted in bad faith under the Aaron Brothers 


test, supra. 


SPECIFICATION OF ERROR # 10 
THE TRIAL EXAMINER'S STATEMENTS AND AC- 
TIONS DURING THE HEARING CONVEYED THE APPEAR- 
ANCE OF A PARTISAN TRIBUNAL ALL TO THE DETRI- 
MENT AND PREJUDICE OF RESPONDENT. 

The Trial Examiner hearing this matter, 
before the end of the first morning of hear- 
ing and before even the second witness had 
completed his testimony, and before Respon- 
dent had an opportunity to present its case, 
had apparently already decided certain mat- 
ters that were in controversy and were clear- 
ly of material significance in importance. 
The Trial Examiner stated: 

"but, the fundamental thing here, 

there was an agreement to a card 
check and the petition was with- 
tieawmeprror tO that, Sir there 
is no question about that. The 


rest of this is beside the point." 
(ne Ie) 


263= 
This question of whether or not there was an 
agreement to a card check was one of the fun- 
damental questions to be resolved by the hear 
ing officer. Apparently, this was decided be 
fore full evaluation of all evidence. 

When Mr. Pavilack challenged the valid- 
ity of the cards by questioning the intent 
of the parties when signing the cards (Tr. 
113) the Trial Examiner made the following 
Comment: 


"The defense here seems certainly 
to approach the frivilous to me." 


"Now, there may be, it may be that 
you will be able to produce one 
or two witnesses that will come 
in here and say, 'Well, we really 
didn't understand what we were 
signing’, or something to that 
effect." 


"But, in view of the course of 
events, I would regard that, I 
will advise you right now, as 
having very little weight, if 
any, if that is going to be 
your proposed defense." 


Again it is obvious that this partisan tri- 
bunal had decided even prior to the comple- 


tion of petitioners case that there was no 


BES 

question as to the validity of the Union 
authorization cards, thereby, completely 
making it virtually impossible for Respon- 
dent to present his case with the knowledge 
that it would receive fair consideration and 
evaluation. 

The Trial Examiner continued shortly 
thereafter by making a statement to the 
effect that even if the cards were admitted- 
ly signed under false representation, that 
it would not invalidate the cards or would 
not be sufficient to dispute the majority 
(Tr. 116, 117). It is Respondent's posi- 
SHeneemat if the Union, in fact, did not 
represent a majority of the employees Re- 
spondent could not be found guilty of re- 
musine to bargain with the Union or of re- 
fusing to recognize the Union. When this 
issue was presented to the Trial Examiner 
his reply was: 

"Well, maybe we will get to that 


point, and maybe we will not" 
(Giitees lia 
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The Trial Examiner did throughout the 
hearing, as has been indicated throughout 
this brief, make rulings which resulted in 
Respondent's being prevented from present- 
ing its case or from attempting to show 
the invalidity of the cards. Had Respon- 
dent had the opportunity to show that the 
obtaining of the signatures cards was by 
such means and methods as to render them 
invalid, the result might well have been 
that the Union at no time validly repre- 
sented the majority of the employees. 

This appearance of a partisan tribu- 
nal is further evident by an examination 
of the Trial Examiner's DECISION. A num- 
ber of matters are contained under the 
heading "undisputed facts" which without 
question were disputed from the concep- 
tion and are still in dispute. To Wit: 

"Then Pavilack asked the Union 

representatives if they would 
be willing to withdraw the pe- 
tition for an election if a 
majority could be proved," 


(Trial Examiner's DECISION, 
Page 2) 


Se 
This statement was in dispute at the time 
of the hearing and has never been resolved 
Giee97, 271, 278). 
Trial Examiner further stated: 
"Upon being apprised of this 


development Deeny requested 
the petition to be withdrawn, 


apparently to meet the de- 

mands of Internal Boar = 

ministrative requirements." 

G@irival Beaminer DECISION 

Page 2). 

(Emphasis supplied) 

The underlined portion of the so-called un- 
disputed fact was never brought out by the 
evidence, therefore it cannot under any 


circumstances be considered an undisputed 


fact. 
iieral Examiner further stated: 


"One or two days before the 
Grate Of this hearing, Re- 
spondent called its employ- 
ees in groups of five and 
interrogated them with re- 
spect to the Union authori- 
zation cards. It also re- 
Gugted them tO Sign state- 
ments concerning the circum- 
stances surrounding the sign- 
mevor the cards," (Trial 
Examiner's DECISION Page 5) 


eg 

There is absolutely no evidence in the re- 
cord to show that the employees wwerceace 
guired tO sign Statements” (eli stjtcia wenc 
contrary is evidenced since several of the 
questionnaires in the Rejected Exhibit File 
are unsigned. The Examiner's conclusion is 
mere speculation unsupported by substantial 
evidence or in fact any evidence all of 
which gives the appearance of a partisan 
tribunal: 

The specific and cumulative effect of 
the hearing officer's statements and rulings 


renders the appearance of a partisan tribunal. 
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CONCLUSION 
The National Labor Relations Act at- 
taches great significance to a choice of 
the majority of employees. The Union 
elected by majority acts as the "exclusive 


representative" of all employees. See Cox 


& Dunlop, Regulation of Collective Bargain- 


ing by the National Labor Relations Board, 
63 Harvard Law Review 389, 396 (1950). It 


becomes extremely important, therefore, that 
the problem confronting the court be deter- 
mined so as to give the proper intent and 
construction to the Act. The designation 
of a Union by cards rests upon a strained 
reading a ae National Labor Relations Act. 
And beyond the question of interpretation, 
the Board has failed to evaluate fairly 

the card procedure with reference to im- 
portant policy consideration. Note Union 
Authorization Cards, 75 Yale Law Journal 


606. 


Sie 
The use of authorization cards as a 
substitute for a secret ballot election 
arises primarily from the construction of 
remedies of an unfair labor practice com- 
mitted by an employer. It must be noted 
that the Act authorizes the Board to pro- 
tect employee free choice not to penalize 
the employer. Note Union Authorization 
Cards, 75 Yale Law Journal 818. The au- 
thor of the article in the Yale Law Jour- 
nal continued with the following statement: 
"Authorization cards are an unre- 
liable index of employee choice. 
Compared with the secret ballot, 
their solicitation is a woefully 
defective process guaranteeing 
the employees neither a free nor 
a reasoned choice. Their admit- 
ted inferiority to a properly 
conducted secret ballot should 
preclude their use absolutely 
when the employer has not com- 
mitted an unfair practice in- 
terfering with employee free 


ehorce."' 


In the case at bar there is not one iota Ge 
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evidence indicating any unfair practice by 
the employer interfering with employee free 
choice. Jf the real issue is the devising 
of remedies to protect employee free choice 
mers particularly difficult to justify de- 
priving both employees and employers of an 
election when there has been neither un- 
fair labor practices nor an election cam- 
paign. 

Even with the scanty bit of testimony 
permitted to be elicited from the employees 
by virtue of rulings of the Trial Examiner, 
which appear to consistently favor the 
Union, it becomes evident that a substan- 
tial number of Respondent's employees are 
non-English speaking, reading, or under- 
standing individuals who have limited edu- 
€2eton, Eheir right to a secret ballot 
election should be carefully guarded by 


the courts for the reasons cited in this 
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brief. Respondent respectfully prays that 
this honorable court deny the petition for 
enforcement of the order of the National 


Labor Relations Board. 


+ | 
BYyipeZ, wae 
LAWRENCE L. PAVILACK 
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